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Headnote

The third respondent was arbitrator in a wages dispute between the e applicant and the
second respondent, the workers’ committee. Arbitration had been resorted to after
the applicant’s works council had failed to reach agreement on two matters under
negotiation, the general salary increase and the amount of the transport allowance.
He made an award, but did not give reasons for the award. The employer rdid not
ask him for his reasons, but brought an application for review in terms of the High
Court Act [Chapter 7:06] on the grounds of arbitrariness, irrationality and failure to
comply with the requirements of the Article 31(2) of the UNCITRAL Model Law,
which is applied by the Arbitration Act. That article requires that the award must
state the reasons on which it is based. ¢

The applicant argued that the arbitrator’s award was devoid of reasoning and thus
arbitrary and irrational. An award can be set aside on the grounds that it is contrary
to public policy. An award that did not comply with the requirements of article 31
was a nullity; and a document that did not comply with the requirements of the law
could not be said to be within public policy. The respondents argued, among other
things, that the »
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aapplication was misconceived, as an arbitrator’s award was not subject to review.
The fact that no reasons were given was not sufficient reason to set aside the
award. The applicant could have requested reasons. Irrationality was not a ground
for setting aside an award.



Held, that an arbitrator’'s award may not be taken on review in terms of s 26 of the
High Court Act. That section gives the power to review the s proceedings of inferior
courts of justice, tribunals or administrative authorities. An arbitrator does not fall
within any of these categories.

Held, further, that the narrow grounds on which an arbitral award may be set aside are
set out in article 34 of the Model Law, and recourse to the courts against an award
may only be made by way of an application cunder that article. The legislature had,
in enacting the Model Law, deprived the court of its inherent jurisdiction to review
the conduct of an arbitrator. For failure to use the correct procedure, the application
would have to fail.

Held, further, that in any event, the only ground that could have been raised was that
the award was contrary to public policy by reason of its o irrationality, and there
were no grounds for making such a finding. The arbitrator was clearly aware of the
issues and his award was midway between what the parties wanted.

Held, further, that the fact the award did not comply with the formal requirements of
Article 31 did not mean that it was a nullity. To take that approach would be to go
against the spirit of the Model Law, Where a eformal requirement was lacking, a
dissatisfied party could approach the court for an order requiring the arbitrator to
remedy the omission. If the arbitrator failed to comply with the order, then the
award might be set aside.
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Judgment

SMITH J: This is a review application In connection with an award made by a the third
respondent (hereinafter referred to as “"Chigwendere”) as an arbitrator in the dispute
between the applicant (hereinafter referred to as “NSSA”) and the second respondent
(hereinafter referred to as “the Workers Committee”). The background to the dispute
Is as follows, During the period 5 January 2001 to 29 June 2001, the Works Council of
NSSA convened & various meetings for the purpose of negotiating and bargaining on
the general salary increase, schooling assistance for employees’ children, long service
awards and transport allowances, The Works Council failed to reach agreement on the
various issues and recommended that the matter be referred to arbitration. On 30
April 2001, it was decided that the matter should be referred to the Ministry of Labour
for compulsory arbitration. However, on c 31 May the Works Council reached
agreement on the issue of the schooling allowance for employees’ children. That
narrowed down the issues for arbitration to the general salary increase and the
amount of the transport allowance. Both NSSA and the Workers Committee made
written submissions to Chigwendere.

[His Lordship outlined the parties’ submissions and continued.] o



Chigwendere issued his award on 3 October 2001. In his award, he set out the
background to the disagreement, the issues on which the parties agreed and then the
detalls of his determination. He awarded, on the wages and salary increment, a further
50 per cent increment, back-dated to January 2001. That was in addition to the 17 per
cent interim award. On the transport allowance, e he awarded an additional 5 per cent
increment on wages and salaries. The award was dated and signed by Chigwendere
but no reasons for his determination were given.

NSSA has applied for a review of the award. The grounds of review are as follows.
Firstly, the award does not comply with the provisions of Article 31(2) of the UNCITRAL
Model Law which is applied by the r Arbitration Act [Chapter 7:13]. That article

requires that the award must state the reasons on which it is based. Secondly, the
award is arbitrary and improper. It is not based on reason. Thirdly, the award is
irrational. It is excessive and so outrageous in its defiance of logic that no reasonable
arbitrator who has applied his mind to the dispute could have arrived at it. c Fourthly,
Chigwendere had no rational reasons for the determination. The award is therefore
contrary to public policy.

The respondents oppose the application. The first respondent says that he has been
dragged into the dispute unnecessarily and that the application against him should be
dismissed with costs on the higher scale. On behalf of the Workers Committee, the
Chairman expressed surprise at the attitude adopted u
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a by NSSA. When the award was made on 3 October, the Assistant General Manager
(Human Resources) authorised payment of the arrears due in terms of the award,
which totalled just over $107 million, and the money was actually deposited in the
NSSA salary account. The Chairman further submitted that if NSSA wanted
Chigwendere’s reasons, It should have requested that he supply the reasons. The
function of Chigwendere was to s determine the quantum of the award to be given to
the workers. The reasons for his determination are implicit in the award. The award
was reasonable having regard to the desperate general economic malaise prevailing in
this country and, in particular, the prohibitive levels of inflation. NSSA can well afford
the increase awarded. It is one of the largest institutional investors in c Zimbabwe. The
arrear salaries payment of $107 million represents less than a week of NSSA's gross
profit on investments.

Mr de Bourbon argued that the decision of Chigwendere is devoid of reasoning and
thus, by its very nature, is arbitrary and irrational. Article 34 of the UNCITRAL Model
Law sets out the grounds on which an award may be set aside. One of the grounds is
public policy, the ambit whereof is dealt with in o ZESA v

Maposa 1999 (2) ZLR 452 (S). Article 31 thereof sets out in peremptory terms the
form and contents of an award. An award which does not comply with those
requirements is a nullity. A document which does not comply with the provisions of the
Model Law cannot be said to be within the public policy of Zimbabwe. The failure by
Chigwendere to give reasons for the e award leads inevitably to the conclusion that the
award is not a rational one. Chigwendere merely split the difference between the
position of NSSA and that of the Workers Committee and made an award mid-way
between the two.

Mr Nherere submitted that there was no reason why the first respondent should have
been cited as a party and that he is entitled to his costs on the higher scale. As regards
the Workers Committee, he submitted that the r application is misconceived. The
application was made in terms of ss 26 and 27 of the High Court Act [Chapter 7:06] as
read with Order 33 of the High Court Rules. However, in our law, the award of an
arbitrator is not subject to review. Such an award can only be set aside on the limited
grounds set out in Article 34(2) of the UNCITRAL Model Law. Mr NMherere agreed ¢ that
no reasons for the award were given by Chigwendere, but he argued that such failure
was not sufficient reason to set aside the award. If NSSA required the reasons it
should have requested them. The mere fact that reasons were not given does not



mean that the award was irrational. Even if it was irrational, which he did not accept,
irrationality was not a ground for setting aside an arbitral award. The spirit of the
Arbitration Act is to uphold the u finality of arbitral awards. It is only where the
arbitrator has misconducted
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himself, in the sense of wrongful, dishonest or improper conduct, that the A award can
be set aside. There is no basis for holding that the award is contrary to the public
policy of Zimbabwe.

I agree with Mr Nherere that the award of an arbitrator cannot be set aside by way of
an application for review in terms of s 26 of the High Court Act [Chapter 7:06]. That
section provides: e
“Subject to this Act and any other law, the High Court shall have power, jurisdiction and
authority to review all proceedings and decisions of all inferior courts of justice, tribunals
and administrative authorities within Zimbabwe.”

Section 27 thereof then sets out the grounds for such a review. c

An arbitrator cannot, by any stretch of the imagination, be regarded as a court of
justice, tribunal or administrative authority. Clearly, therefore, s 26 of the High Court
Act does not purport to cover the proceedings and decisions of arbitrators.
Furthermore, s 26 of that Act clearly states that it is subject to the provisions of any
other law. The Arbitration Act [Chapter 7:02], which was the law in force in this
country prior to 13 September 1996 when the o UNCITRAL Model Law was introduced,
provided in s 12 thereof for the circumstances in which the court could set aside an
arbitral award. The grounds were much narrower than those specified in s 27 of the
High Court Act. Likewise, the UNCITRAL Model Law specifies, in Article 34 thereof, the
grounds on which an arbitral award may be set aside. They are very specific and differ
from the grounds specified in s 27 of the High Court e Act. Clearly, it was the intention
of the legislature that, in the case of arbitral awards, the High Court could only set
aside awards in terms of the specific provisions of the Arbitration Act and not in terms
of the general powers conferred by ss 26 and 27 of the High Court Act.

A similar situation applies in South Africa. In Dickinson & Brown v Fisher’sr
Executors 1915 AD 166, Solomon JA, with whom the rest of the court concurred, said
at 175:
“it is clear that the legislature intended to provide by statute that all awards to which the
Act applies should be final and conclusive and that there should be no appeal therefrom.
Provision is, however, made that in certain circumstances an award may be set aside by
the court. Section 18 ¢ provides as follows:
Where an arbitrator or umpire has misconducted himself or an arbitration or award has
been improperly procured, the court may set the appointment or award aside.’

Now in my opinion that section must be read to be exhaustive, and to u
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A provide that it is, in these cases and in those only that it is competent for a court to set
aside an award. That, of course, would not debar a court from interfering where an
arbitrator has made his award extend to matters which have not been submitted to him,
for to that extent his award would be null and void, as has been decided in many cases in
England. Moreover s (0) of the Schedule to the Act of 1898, to which I & have already
referred, provides that the award shall be final and binding upon the parties *if made in
terms of the submission’. I have no doubt, therefore, that an award could always be
challenged if the arbitrator has exceeded his powers, but where he has made his award in
terms of the submission, I am of the opinion that the court has jurisdiction to set it c aside
only in cases which can be brought under the provisions of para 18 of the Act, that is
where it has been proved either that the arbitrator has misconducted himself or that the
award has been improperly procured.”



In Benjamin v Sobac South African Building & Construction 1989 (4) SA 940 (C),
Selikowitz ] referred with approval to the determination in the Dickinson & Brown case
supra, that an arbitral award could only be set aside b by the court in cases which can
be brought under the relevant provision of the Arbitration Act.

It may well be that under its inherent jurisdiction the High Court had the power to
review proceedings before an arbitrator prior to the introduction of the UNCITRAL
Model Law on 13 September 1996. Section 12 of the e Arbitration Act [Chapter 7:02]
conferred powers on the High Court to remove an arbitrator and to set aside an
arbitral award, but the grounds therefor were very circumscribed. An award could only
be set aside where the arbitrator had misconducted the proceedings or the arbitration
or award had been improperly procured. There is nothing in that section from which it
can be implied that the legislature intended to deprive the High Court of its rinherent
jurisdiction to review the actions of an arbitrator or the award given. However, Article
34 of the UNCITRAL Model Law is a very different kettle of fish, It states very clearly
that recourse to a court against an arbitral award may be made only by way of an
application in accordance with paras (2) and (3) of that article. That makes it very
clear that the legislature intended to deprive the court of its inherent jurisdiction to
review the conduct of an g arbitrator. The grounds on which an arbitral award may be
set aside are very clearly expressed.

Mr de Bourbon submitted that the application should be treated as an ordinary court
application for the purposes of Article 34 of the UNCITRAL Model Law and not as an
application for review. However, NSSA has nailed + its colours to the mast. It has
applied for the award of Chigwendere to be
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reviewed and has specified the grounds therefor, as required by r 257 of the a High
Court Rules. No reference is made in the application to Article 34 of the UNCITRAL
Model Law. As the procedure adopted is not applicable to arbitration awards, the
application cannot succeed.

Article 34 of the UNCITRAL Model Law provides as follows in para (1) thereof: &

“Recourse to a court against an award may be made only by an application for setting
aside in accordance with paragraphs (2) and (3) of this article.”

Paragraph (2) thereof sets out a number of grounds on which the High Court may set
aside an arbitral award. The only one which could be relevant for the c purposes of this
case is para (b)(ii) which provides that an arbitral award may be set aside by the High
Court if it finds that the award is in conflict with the public policy of Zimbabwe. In
Maposa's case supra, at p 464D-F, Gubbay CJ said:
“Public policy is an expression of vague import. Its requirements invariably pose difficult
and contentious questions. See, generally, Sasfin (Pty) Ltd v Beukes 1989 (1) SA 1 (A)p
at 7I-9G for a useful survey of the authorities dealing with the problem. In order to
ascertain the meaning of this elusive concept, in the context of the Model Law, regard is to
be had to the structure of Articles 34(5) and 36(3), which deal with two aspects:
(a) Circumstances connected with the making of the award: e
As mentioned earlier, Articles 34(5)(a) and 36(3) of the Model Law put it beyond
doubt that if:
*... the making of the award was induced or effected by fraud or corruption, the
award would be in conflict with the public policy of Zimbabwe.’ ¢
This means that if, for example, the arbitrator was fraudulently misled or bribed by a
party, the award, however innocuous ex facie, would be contaminated in the process of
making and contrary to public policy.”

At 465B-D, the learned Chief Justice went on to deal with the other aspect as follows:

“The substantive matter of the award:

The substantive effect of an award may also make it contrary to public policy. For
example, an arbitral award which, after a consideration of the merits of the dispute,
endorsed an agreement to break up a marriage, or the dealing in dangerous drugs or



prostitution, on any view of the concept would be in conflict with the public policy of
Zimbabwe. H
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A What has to be focused upon is whether the award, be it foreign or domestic, is contrary
to the public policy of Zimbabwe. If it is, then it cannot be sustained no matter that any
foreign forum would be prepared to recognise and enforce it.
In my opinicn, the approach to be adopted is to construe the public policy defence, as
being applicable to either a foreign or domestic award, s restrictively in order to preserve
and recognise the basic objective of finality in all arbitrations; and to hold such defence
applicable only if some fundamental principle of the law or morality or justice is violated.”

The conclusion reached in that matter by the learned Chief Justice was expressed as

follows at 466E-G:
* cUnder Article 34 or 36, the court does not exercise an appeal power and either uphold
or set aside or decline to recognise and enforce an award by having regard to what it
considers should have been the correct decision. Where, however, the reasoning or
conclusion in an award goes beyond mere faultiness or incorrectness and constitutes a
palpable o inequity that is so far reaching and outrageous in its defiance of logic or
accepted moral standards that a sensible and fair minded person would consider that the
concept of justice in Zimbabwe would be intolerably hurt by the award, then it would be
contrary to public policy to uphoid it.
The same consequence applies where the arbitrator has not applied his e mind to the
question or has totally misunderstood the issue, and the resultant injustice reaches the
point mentioned above.”

To my mind, there is no indication in the award that Chigwendere did not apply his
mind to the question or that he totally misunderstood the issue. He was clearly aware
of the issues. He decided to make an award of an increase rthat was midway between
what NSSA offered and what the Workers Committee wanted. Then, in addition, he
awarded a further 5 per cent increase in lieu of a transport allowance.

I fail to see how it can be said that his award is so far reaching and outrageous in its
defiance of logic or accepted moral standards that it cannot be accepted by a sensible,
fair-minded person.

G Article 31 of the UNCITRAL Model Law deals with the form and contents of an award.
Briefly they are as follows : it must be in writing and signed by the arbitrator; it must
state the reasons on which it is based, unless the parties have agreed that no reasons
are to be given; the award must state its date and the place of arbitration; after it is
made it must be sighed and delivered to each w party. Article 32 of the UNCITRAL
Model Law provides that the arbitral
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proceedings are terminated by the final award. Mr de Bourbon argued that, aif an
arbitral award does not comply with the requirements of Article 31, then it is null and
void. As the arbitral proceedings are terminated by the final award, it is not possible
for the court to order that the arbitrator furnish his reasons for the award. It would be
against public policy to enforce an award that is a nullity. s

I consider that it would go against the spirit of the UNCITRAL Model Law to hold that, if
an award did not comply with all the requirements of Article 31, it was a nullity. That
would mean that if the arbitrator did not state the date of the award or the place of
arbitration, the award would be a nullity. That, to my mind, would be too formalistic an
approach. Likewise, I cannot accept that because Article 32 provides that arbitral
proceedings are terminated ¢ by the final award, the court cannot thereafter order that
the arbitrator must do a particular thing to ensure compliance with Article 31. If an
arbitrator has failed to state the date or place of arbitration, and it is important that
that should be done, why should the arbitrator not be permitted to remedy the
omission? It is not uncommon for a court to deliver judgment and then state that the



reasons therefor will be delivered later. It cannot be doubted that, o once the judgment
is handed down, the proceedings before that court have terminated. The handing down
or delivery of reasons for the judgment at a later date does not affect the actual
judgment or date thereof. It does not extend the proceedings before the court. If an
arbitrator fails to comply with the requirements of Article 31 of the UNCITRAL Model
Law then a party £ aggrieved by the omission may approach the court for an order of
rmandamus.

Article 34 (4) of the UNCITRAL Model Law provides as follows:

"{4) The High Court, when asked to set aside an award, may, when appropriate and so
requested by a party, suspend the setting aside proceedings for a period of time
determined by it in order to give the arbitral tribunal an opportunity to resume the arbitral
proceedings or to Ftake such other action as in the arbitral tribunal’s opinion will eliminate
the grounds for setting aside.”

Where an arbitrator fails to comply with the requirements of Articie 31, and the
omission is @ mere technicality, such as failure to state the date or place of arbitration,
the court could, in terms of para (4) set out above, suspend the ¢ setting aside
proceedings in order to permit the arbitrator to remedy the defect. That would be
much more appropriate than setting aside the award and compelling the parties to
start the arbitration proceedings afresh.

In Christie’s Business Law in Zimbabwe at 463, the learned author mentions the
advantages of arbitration over court proceedings. Two that he mentions are that the
procedure can be simplified and finality can be reached more n
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aquickly. I agree with him that these two elements are objectives which must be
aimed for in arbitration proceedings. An Insistence on an unnecessary degree of
formalism would frustrate the achievement of those objectives and should be avoided
wherever possible. Thus, in a case like this, where the main objection by one of the
parties to the arbitral award is that the arbitrator failed to give reasons for the award,
that party should have applied, as a matter of s urgency, for the arbitrator to furnish
his reasons within a specified period. If the arbitrator failed to furnish his reasons or
furnished reasons which indicated that there were grounds for setting aside the award
in terms of Article 34, then the requisite application could be filed.

The application is dismissed, as against the first respondent, with costs on the clegal
practitioner and client scale, and as against the second and third respondents, with
costs on the party and party scale.

Sawyer & Mkushi, applicant’s legal practitioners
o Honey & Blanckenberg, first and second respondents’ legal practitioners
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